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ORDER NO. 13
Establishing Plaintiffs' Litigation Expense Fund

to Conpensate and Rei nburse Attorneys

for Services Perforned and Expenses
| ncurred for Common Benefit)

This order is entered in order to provide for the fair and
equi tabl e sharing anong plaintiffs of the cost of specia
services perforned and expenses incurred by attorneys acting for
the comon benefit of all plaintiffs.

1. Plaintiffs' Litigation Expense Fund to be Established.
Plaintiffs' National Liaison Counsel -- Francis H Hare, Jr.,
and J. Mchael Rediker -- are directed to establish an
I nterest-bearing account to receive and di sburse funds as
provided in this order. They may designate an escrow agent for
this purpose. These funds will be held as funds subject to the
direction of the court. No party or attorney has any individua
right to any of these funds except to the extent of anounts
directed to be disbursed to such person under this order. These

funds will not constitute the separate property of any party or
attorney or -- except when and as directed to be disbursed as
provided in this order to a specific person -- be subject to

garni shment or attachnent for the debts of any party or

attorney. These limtations do not preclude a party or attorney
fromtransferring, assigning, or creating a security interest in
potential disbursenents fromthe fund if permtted by applicable
state laws and if subject to the conditions and contingencies of
this order.

2. Assessnent.

(a) All plaintiffs and their attorneys who, after this date,



either agree -- for a nonetary consideration -- to settle,
conprom se, dismss, or reduce the anount of a claimor, with or
Wi thout a trial, recover a judgnent for nonetary damages or

ot her nonetary relief, including both conpensatory and punitive
damages, with respect to a breast inplant claimare hereby
assessed:

(1) 5% of the "gross monetary recovery," if the agreement is made or the judgment is entered after
this date and before November 1, 1993, or

(2) 6% of the "gross nonetary recovery,"” if the
agreenent is made or the judgnent is entered after Cctober
31, 1993.

Def endants are directed to withhold this assessnent from anounts
paid to plaintiffs and their counsel, and to pay the assessnent
into the fund as a credit against the settlenent or judgnent.

If for any reason the assessnent is not so w thheld, the
plaintiff and her counsel are jointly responsible for paying the
assessnent into the fund pronptly upon receipt.

(b) I'n neasuring the "gross nonetary recovery":

(1) Exclude any anmounts taxed, or potentially subject to
be taxed, as court costs that are to be paid by the
def endant .

(2) Exclude any paynents to be nade by the defendant
directly to unrelated third-parties, such as to physicians,
hospital s, and other health-care providers.

(3) Exclude the value of any services or products that
are to be provided by the defendant w thout charge, or at
reduced charges, such those relating to renoval or
repl acenent of inplants.

(4) Include the present value of any fixed and certain
paynments to be nade in the future (except that, in lieu
thereof, a plaintiff my agree to pay into the fund the
appropri ate percentage when and as future paynents are
recei ved).

(c) This obligation:

(1) Applies to all cases now pending, or later filed in,
transferred to, or renoved to, this court and treated as
part of the coordi nated proceedi ng known as the Silicone Ge
Breast Inplants Products Liability Litigation, including



cases later remanded to a state court as a result of
permtting the anmendnent addi ng a non-diverse party (but not
I ncl udi ng, however, those cases remanded to a state court on
the basis that renoval was i nproper).

(2) Applies to other federal breast-inplant cases which
are not transferred to this court under NMDL-926 but in which
plaintiff's counsel agrees to this obligation. (It is
expected that, in due course, after coordinated MDL pretri al
proceedi ngs have been conpleted in this court and cases are
bei ng remanded back to transferor courts for further
proceedi ngs, counsel in newy filed and renoved cases may
agree to the terns of certain orders in this court in lieu
of transfer under § 1407.)

(3) Applies to cases in a state court to the extent so
ordered by the presiding judge of that court.

(d) If the plaintiff's attorney has a contingent fee
agreenent with the client, the amount to be paid to the fund
shal | be charged against, and paid from the attorney's share of
the recovery, except that, if the agreenent contains speci al
provi sions regarding rei mbursenent for litigation expenses,
one-hal f of that anmount -- unless a different portion is stated
in the court's approval of disbursenment -- may be treated in
i ke manner as for other litigation expenses.

(e) Plaintiffs and defendants, and their counsel, are
jointly responsible for pronptly reporting to Plaintiffs
Nat i onal Liaison Counsel -- or to the escrow agent designated by
them-- the terns of any settlenent or judgnent subject to this
order. This report is to enable nonitoring of conpliance with
this order. |If so provided in a settlenent agreenent, the terns
shall -- unless and until so ordered by this court -- be kept
confidential and not be communicated by themto other litigants
and their attorneys.

(f) Relief fromobligation. The court reserves the right to
relieve, wholly or partly, a plaintiff fromthe obligations of
this order upon a show ng of exceptional circunstances.

3. D sbursenents.

(a) Paynents may be made fromthe fund to attorneys who
provi de services or incur expenses for the joint and conmon
benefit of plaintiffs in addition to their own client or
clients. Attorneys eligible are not limted to Plaintiffs



Nati onal Liaison Counsel and nmenbers of Plaintiffs' Nationa
Steering Commttee, but include, for exanple, other attorneys
call ed upon by themto assist in performng their
responsibilities, State Liaison Counsel, and other attorneys
performng simlar responsibilities in state court actions in
whi ch the presiding state-court judge has inposed simlar
obligations upon plaintiffs to contribute to the fund.

(b) Paynents will be allowed only to conpensate for speci al
services perfornmed, and to reinburse for special expenses
incurred, for the joint and common benefit of all plaintiffs.

(1) Paynent may, for exanple, be nade for services and
expenses rel ated to the obtaining, review ng, indexing, and
payi ng for hard-copies or conputerized i nages of docunents
fromthe defendants; to conducting "national" or "state"
depositions; and to activities connected with the
coordi nation of federal and state litigation, such as
assessnents to pay for the services of the special naster
appoi nted by the court for that purpose. The fund wll not,
however, be used to pay for services and expenses primarily
related to a particular case, such as the deposition of a
treating physician, even if such activity results in sone
I nci dental and consequential benefit to other plaintiffs.

(2) Paynents will not exceed the fair value of the
services perfornmed or the reasonabl e anmount of the expenses
i ncurred, and, dependi ng upon the anount of the fund, may be
limted to a part of the value of such services and
expenses. No "bonus" is to be paid nerely because the
service or expense is undertaken for the common benefit of
ot her litigants.

(c) No amounts will be disbursed wthout review and approval
by a conmttee of federal and state judicial officers to be
designated by the court. The conmttee may, however, utilize
the services of a special naster to assist in this review, and
may aut horize one or nore of its nenbers to act for the
commttee in approving particular types of applications for
di sbur senent.

(d) If the fund exceeds the anobunt needed to nmake paynents
as provided in this order, the court will order an refund to
t hose who have contributed to the fund. Any such refund will be
made in proportion to the anmpbunt of the contributions.

4. Modification. The court reserves the power to nodify




the terns of this order, but no changes inposing any additi onal
burden or obligation on plaintiffs in actions in a state court
that has inposed this obligation on such parties wll be nade

wi t hout the approval of the presiding state court judge.

This the 23rd day of July, 1993.

/s/ Sam C. Pointer, Jr.

United States District Judge



